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0 Jorge Alberte Niifiez and José Daniel Cesano

ABSTRACT

The purpose of Lhis chapeer s w examine the origins and
developrent of Penitentiory Law in the Law Schools of Bucnos Alves,
Cordoba and La Plata berwsen 1337 and 1955, Although in the earlier
times of thiz period, oaly the universities of Buenos Aires and Cérdoba
were active in the field, we have included the University of La Plata in
order 1o have a complete overview of the academic world in those years.

The present chapler represents a first stage of oor researeh snd jis
conclusions have a preliminary character, because the diversity of sources
to be examined makes it difficult 1w analyse them exhaustively ak presenl

The chronological himits of the period under study have been

" determined by helerogenequs criteria. On the one hand, the opeuing year
of the period is relared w0 the enacument of the first Penal Code in the
Argentine Republic, which included legal regulations about punishments
involving the deprivation of freedom. This suggested the quemion
whether that ¢ode awaiened in the scientitic commaonity some interest in
the development of a specific juridical knowledge. On the other hand, the
closing year of the period is associated with o stage in the avolution of
penitentiary  theories  characterized by a  certain degres  of
professionalization among people that enforced the sentences of
imprisonment, Thus, the research aims at determining whether the
prefessionalization of penitentiary forces was correlated with a parallel
process at university law schools,

Keywords: Penitentiary Law, law schools, Buenos Aires, CSrdoba,
La Plata

GENERAL APPROACH

The purpose of this paper is to examine the crigins and development of
Penitentiary Law in the Law Schools of Buenos Aires, Cérdoba and La
Plata between 1837 and 1955. Although in the earlier times of this peried,
Jnly the universities of Buenos Aires and Cordoba wens active in the field,
we have included the University of La Plara in order to have a complete
averview of the academic world in thase years.,'

Initinlly, our purpose was 1o include both the National Univemsity of the Litorat (Universidad
Macional del Litoral) and the Mational Universily of Tucumdn. Howsever, on acegunt of the
number of documenis involved, and the difficulriey 1o acects and maintain archive

A Juridical Approach o fmprisonment ( 1887-1955) a1

The presant paper represents o first stage of our research and its
conclusions have a preliminary charactar, because the diversity of sources
to be examined makes It difficult to apalyse them exhaustively at present.

The chronological limits of the period under swdy have been
determined by heterogeneous criteria. On the ons hand, the opening year of
the period is related to the enactment of the first Penal Code in the
Argentine Republic, which included legal regulations about punishments
involving the deprivation of freedom. This suggested the question whether
that code awakened in the sclemtific ¢community some intersst in the
devetopment of a specific juridical knowledge. On the other hand, the
closing year of the period is associated with a stage in the evolution of
penitentiary  theories characterized by a certain  degree of
professionalization ameng people that enforced the scntences of
imprisonment. Thus, the research aims at determining whether the
professionelization of penitentiary forces was correlated with a parailel
process at university law schools, ]

More precisely, the leading idea of this research is to detarmine
whether the academic units which educated the elites whe had influence on
penal and penitentiary State poticies did (or ¢id not) analyse penalties
involving the deprivation of freedom from 2 juridical perspective.

Which is the significance of this study?

It is evident that, insofar as imprisonment itself is not stdied from the
Jjuridical point of view, no clear limits may be established as regards the
enforcement of a sanction. In turn, this may explain the weight thet the
administrative practices of penitentiary personnel so frequently have, and
the well-known risk of increasing discretionary uses at penal
establishments.

Why do we emphasize the juridical approach?

Because it was not until the 1930s that this approach started to become
visible. During the Teuth International Penal snd Penitentiary Congress
beld in Prague in 1930, there were lively debates about emerging ideas in

malerials, we decided 1 focus this first thody on the ab ioned uni livs (Busnos
Airty, Cordoba, La Platz). In the cose of La Plata. cur research storts in rhe year 1913
althqugh the School Uf Legal and Smul Sclsncus was cramed in 1906, The imcrvening
peciod will be 3 in fgure prod
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the field of penitentiary practices, which “paved the way for the new ffeld
of Penitentiary Law as an autonomous branch” (Bergamini Miotto 2001,
10732

In this context, we may add thar the most famous champion of
Penitentiary Law as an armnomous branch was Giovanni Noveili.* We are
mainly indebted to him for the autonomy this branch of juridical studies
gained from 1931 anwards. It became pedagogically autoromous in [taly
when the chair of Penitentiary Law was created at the University of Rome,

In "1933, the International Association of Penal Law organized the
Third Internaticnal Congress of Penal Law in Palermo (Haly), which
uranimously recognised “the cxistence of a Penitentiary Law, defined as ‘a
set of iegal norms regulating the relations berween the State and the
convicted persan, from the moment in which the guiley verdict legitimates
the enforcement of the sentence to the moment it has been served-in the
widest sense of this expression'. Therefore, Penitentiary Law iz not
concerned with the enforcement of penalties; it consists in the juridical
relations between the State and the convict, in the wide sense of the
definition above™ (Bergamini Miotto 2001, 108).

THE VISIBRILITY OF PENITENTIARY LAW IN THE
SYLLABUSES OF ARGENTINE UNIVERSITIES (1887-1955)

About Syllabuses and Their Contenés

The educational work carried out in the universities includes the
selection, organisation, critical analysis, and reconstruction of the
knowledge, the beliefs, values, skills, and common usages derived from the
local secio-historical development {Torres 1998, 97). The syllabus “may
be described, therefore, as an educational praject planned and deoveloped
according to a certain selection of cultural and experiential guidclines
which are deemed desirable for the new generations” (Totres 1998, 97).

* The authors quose Simeusa (1935, 6-7).
* More nbout this anthor, Tellez Aguilers (2011},

A Juridical Approach to Imprisorment {1887-1955) 3

Consequently, the subjects mcluded in a university-level cumiculum let
us characterise the educational project involved. Besides, the topics
conzined in each subject sugzgest the contents of the subject as a whole.

Was Penitentiary Law somehow visibie within the ctrricniar structure
of the Law Schools under study Jduring the period we are considering?

Several ussertions may be made. based on our research on the general
curricnia and the particular syllabuses we examined.

First, we notice that this disciplime lacked the pedagogical autonomy
peeded to facilitate the teaching-leaming process. “This is so because
autonomy presupposes the segmentation of the dogmatic knowledge of law
into various disciplines and sub-disciplines that study law ac something
distributed into different ‘branches’, such as civil law, penal law, labour
law, commercial law (...) and so on™ (Leriguet 2006, 49). Considering
undergraduale courses, and according to the above characterisation of the
discipline, Penitentiary Law as such did not appenr in .nny of thess
universities in the pericd under study.?

Only in the University of Cérdoba from 1941 enwards, we have found
the expression “Penitentiary Law" included in the syllabus of Penal Law,
Secticn 11, puragreph 1, when Pablo Mariconde was tenured professor
{Historical archive 1941, 5). Obviously, this does not imply that the
discipline had pedagogical autonamy as defined above.®

The second guestion to be hightighted is thar —despite lack aof
autonomy— these findings do not imply that the question of imprisonment
was absent from the concerns of jurists as teachers. On the ¢ontrary, some
aspects of the subject were reflected in the syllabus of several disciplines.
As regards the University of Cérdoba, such was the case in the chaits of
Administrative Law, Penal Law, and Judicial and Crimina! Procedures.®

How could we characterise the contents ineluded in those subjects?

luded in oiher

* In future studies, we should i were |
degros courses cuch as Social Work (lnil!nlly af parn of L.aw Schools).

* Az regords rthe T y of B Aircy, in 1928, e syilabus of Fenal Law {Eusebic
Gamez'a chair) included in section M1, catitled “Abqut the penally,” this heading (n°5):
“Does a Penitentiary Law exist?™ {Frogama de derocko 1928).

8 Such was the original name of this subject. Larer on, when 1he new general curriculum was
accepted an Movember 14%, 1942, thix subjest was called Criminat Procedural Law (Tomres
2017, 194).
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Going on with Cérdoba, the syllabus of Administrative Law prepared
by Félix Sarria in 1930 included in its section 12 the following headings:
“Prison regulations. Hygiene., Workshops. Schooling” (AHD.UNC 1930,
3). In the 1940 syllabuz, these headings disappear to be included again in
1952 in section XXI, when Horacio Ahumada was tenured professor. It
should be noted that the 1952 syllabus is slightly different from the one
prepared by Sarria.

The 1930 syllabus is focused on certain elements we now include in
the penitentiary regime, defined as “the set of norms regulating all the
aspects of life for people deprived of their fresdom who are serving a
sentence, particularly the fact of co-existing with other inmates, discipline,
and work” (Arocena 2014, 223). Sarria takes precisely these questions into
account when he includes hygiene, workshops 2nd scheoling as study
items. On the other hand, the following hcadings are noteworthy in the
1952 osyllubus “Gevis. Surveillance. Rolcazed convicis., Constimutional
tenets. Pepal institutions” (AHDUNC 1952, 17). A greater juridical
convern may be noticed in these comtents since, besides regulatory
considerations relative to prison regimes, the subject of constitutional
tenets —absent in the 1930 syllabus— is also included.”

In the syllabus of Judicial and Criminal Procedures some aspects of
gaol organisation are also included. Stiefly speaking, in the earlier
versions of the syllabus there is a generic reference to this topic, relative to
the enforcement of the sentence. Such reference is indirectly connected to
sanctions involving the deprivation of freedom insofar as the 1887 Penal
Code mentioned the punishments of confinement with forced labour,

T Clreumsionces were very different at the University of Buenos Aires, although we muzst further
examipe the situation. [n 1520, the syllabus of Administrative Law in Vicenre & Gallp's
shair did nol contain any topic relative to prisons (though it mentioned Poiice, healthiness,
edu:amn chnnl;r. eic.). Neither do we find a secuan devoled to ‘anl:l'-'Is in Elmnls of

and A Law ) two years
T.atcr Even thou@u there were 3ome telated topics such as “R.umadla: of the Smte™
“Punisbable actions.™ and “Individual guacantess,” which in i non ieloded “Death
psmalty for politizal couses, torment, flogging, prisom™ [n 1929 the syllabus of Rodolfo
Bullrieh™ chair of Administrative Law did ot 5 prnsun:.Nowpl:rehkdl.opnsuns
wazx menticned in the other two chairs, En of C Tow
(Erique Ruiz Guilluzd) and Elements of Public Luaw (Adlla ngno} The same may ke
zaid of the chatra of Adminlsrodve Law end Elementa of Public {Constitulioasl and
Administrative) Law in the year 1934,
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penitentiary, imprisonment, and arrest.® From 1925 onwards, the question
of imprisonment became more visible in this curricular subject. When JTulic
B. Echegaray was appointed tenured professor, the 19t section of the
syllabus included, besides the enforcement of semtenccs, the following
topics: “Prisons. Their inspection and visits of judicial authorities.
Gaolbreaking” (AHD.UNC 1925, 279). The same trend may be observed
in the syllabus prepared by Emesto 8. Peha in 1930 (AHD.UNC 1930, 100

In 1937, the lecturing substitute professor, Alfredo Vélez Mariconde,
inroduced some changes in the syllabus by further specifying the slage of
penai enforcement in section 11 (AHD.UMNC 1937, 11). He merged under
the same heading three different topics identified by individual numbers:
two procedural contingencies —remedies and enforcement— and some
special procedures. The outstending feature of this syllabus is a detailed list
of contents relevant to enforcement: the concept involved, characteristics,
budgety, enforcement entitiea, and assumuiation of sentences. Some
confusion is derived from placing “paclbrealking” and “parole™ under the
heading of “special procedures” becauss, strictly spesking, they are
contingencies specifically associated with the enforcement of a sentence of
imprisonment or incarceration.”

" Such is the cas= of te 1915 syllabus of Pedro N. Garzsn (AHD UNC 1915, 11}, which
neluded in Section XX the topic of the
¥ Let us briefly oulline what happemmed or the universitie: of Buenos Aires and La Plata, o subject
which seeds further research. As regards the University of Lo Plata, Jouquin Corille wus
the lecterer of Judicizl Coganisuior und Penal Procedures (Alfrede 1. Bozzeni was the
subsiituie professor). The subjest of prizons is kriafly mentioned in the syllabus. There is o
topic entliled “Prigans: grveillance and inspection, Duties of the judges and maoaging
offictals. Visits. Guolbrenking. What the judges must do {Orgenizcidn fudiclal, 1913) 'lt
shouid be aoted that no reference is mode ] prisan-rzlared i in the bibliograghs
references or in the gwide far proctical Al the L ity of Buenge Aires. in
1923, the subject Penal Law and Procedures was given by Jurg: Coll. In S=crion #I of the
syllabus, under the title “Aboot penalties”™ we Hnd the folbewing tapics: “Leogal differances
s to lbe enl of i ar ; “Product of the
prisooe’s work™; “Reswicrion of eivil nglns“ “Peopie senmced w mlprmnmg‘m o
confinement hy provincial :oum" “intenc inmates™;, “Dis as the main or
ACCESETY " “Limited df Jificadion™: “Fioes: their ™; “hMenns used 1
accampluh the ufl'mc" “Argentine penal fhollites ™ Finally, section "I included the
Following topics “Parcls: requiremenrs etabiished by law. Reversal causes. The court has
diseretion to catablish that tme on pamole does not count as um= wrved. Bffeck of reversal
and seniences malnllwlhemﬂnnnllubcfmummm&: . Pundnmenials af this
insintion. Repair of domag | luded, I forrms of carcying out Lhe
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In the 1940 syllabus, also prepared by Vélez Mariconde as lecturing
substitute -professor, the confusion was partially rectified, Even thongh the
topic of “gavolbreaking” was still mentioned under the heading of special
procedures, parole was included in the stage of enforcement (AHD. UNC
1940, 8). The same structure is repeated in the 1944 and 1951 sylabuses
(Section 20) (AHD.UNC 1941}, and also in the 1952 syllabus {Section 20,
B {AHD.UNC 1952, 8).

The increasing specificity of penal enforcememt during the period
1937-1940 may be attributed in the case of Cdrdoba to the new Criminal
Procedural Code of this province, the writing of which was entrusted to
Vélez Mariconde and Sebastiin Soler by Governor Amadec Sabattini
(from the Radical Party). In the Radonale that preceded the bill sanctioned
years later, the two authors said: “Enmediately, we regolate the incidents
pertzining to enforcement, which are totaily absent in the law currently in
force™ (Provects de Cédige de Procedimients 1938, C3OOV)" In effect.
unlike the previous Code, the new one described in sorme detail the steps
comprised in the enforcement of a criminal sectence, end established the
following provisions with respact to penaltiss involving the deprivation of
freedom; suspension of sentence enforcement (art. 538); a four-hour leave
to perform meral obligations (art. 538); hospitalisation of the diseased
inmate after due medical inspection, with this period being computed far
the completion of the sentence (art. 539); repart to the Mational
Government required in the case of incarceration in the southem territosies
of the Republic (arr. 540% _bouse arrest {art. 545}, and parole cases {ars
547 o 552).

Undoubtedly, the question of Imiprisoament became more visible in the
Penal Law syllabuses. It was a logical consequence because the lega)
regulation of sentences involving the deprivation of freedom pernirins 1o the
Penal Code and its specific complementary regulations.'!

repnir. Ranking of the abligari Ohilg
Tiability™ {FPrograma de Legislacién 1923).
' This Rationale was published ziter the Procedurzl Ponal Code was sanctioned {Act 3.8313 on
August 23%, 1939,
"' Thar is 10 way, st 11833, For the idenlogical comex: of thar Ast and other subsequent
regoialions fexecutive orer 4121958 and Act 24.660), see Cesano (2003, 733,

-_-i.i: W

among he parmers and third partics”

g Idi“
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In the earliest syllabuses, there were isolated references to the
regulation of the penalties involving the deprivation of fresdom specified
in the J887 Penal Code {confinement with forced labour, penitentiary,
imprisonment, and arrest). Such was the case of the 1885 and 1886
syllabuses prepared by José del Viso and Cornelic Moyano Gacirda,
respectively, at the University of Cérdoba. In the first one, within the
section entitled “About penalties,” the foliowing topics were detailed:
“Divizsion of penalties according to their effects on individual freedom.
Confinement with forced labour, Penitentiary, Imprisonment, and Asrest.
(...} Provisions in the Coade about sach of these penalties and their
enforcement” (AHD.UNC 1885, 9). The 1886 syllabus maintsined the
same structure (AHD UNC 1886, 8).

With the advent of Julio Rodriguez de la Torme to the chair,
penitentiary considerations appeared in grester detail in the following
syllabuses. For example. in the 1916 syllabus (AHD,UNC 1916, 83-9).
contents related o gaol issues were diswributed in sections XIV through
XVi in agreement with previous criteria, Section XIV proposed a
description and analysis of all penalties involving the deprivation of
freedom. In the first part of the follpwing section, the topic of penal
colonies, advantages, drawbacks, and practical resclts was inciuded. In
section XV, under the heading “Length of the sentences,” the following
topics appeared: “Penalties determined by the General Director of Prisons.
Advantages and drawbacks. A possible solution. Parole amd suspeaded
sentences. (...) Their usefulness.” Larer on, references to comparative law
were made, and the French end Amercan Sysiem were specifically
mentioned, as well as the relevant suggestions made in the Penitentiary
Conferences of Saint Petersburg and The Hague.

The 1520 sy{labus maintains the same spucture (AHD.UNC 1920, i0-
11y

Although Rodriguez de la Torre continued as tenursd professor, the
1925 syilabus introduced some changes (AHD.UNC 1525, 10). The
question of gaoi-related marrers was redistributed into sections XV and
XVL Fur the first tirne, the heading *Penitentiary systems™ was introduced,
in the first section, with the following contents: Different systems and the
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penitentiary regime. Pspal colonies. Reformatories. Welfare board for
released inmares. Parole.® Section XVI includes emalysis of the
penalties listed in the 1921 Code, among them the two species of sentences
that invelve the deprivation of freedom (imprisonment and incarceration).

After Rodrignez de la Torre ceased as wnared professor (1926), some
changes were introduced in the syllabus when Pablo Mariconde began
lecturing, first as acting professor and later as tenured professor. When we
analyse the 1926 (AHD.UNC 1926, 77-86), 1927 (AHD UNC 1927, 77-
§6). 1928 (AHD.UNC 1928, 77-86) and 1929 (AHD.UNC 1929, 1-14)
syllabuses, we sec that the quesdon of gaoling was included in scctions
XV¥I and XIX. In the first scetion, “The sanction™ was defined, and the
following topics were specified: “Penitentinry systems. Penal colomies.
Refgrmatories. Argentine penal law ™ In section XIX, the following topics
were included: administrative adaptation of the penalties to the individual
and parole, In s Baplanation that was al'wors added 1o the syllabua in that
period. Pablo Mariconde praised the course given in 1923 by the Spanish
professor Luis Jiménez de Astfia. According to the approaches of that jurist
from Madrid, a “Practical Course™ was included in the syllabus for the first
time (1926), which memntioned two penitentiary questions: “The
Penitentiary of Cdrdoba™ and “The Women’s Prizson of Cordeba™ As
regards the selection of practical topics, professor Mariconde wrote: “A
positive sense rather than a theoretical speculative tendency has guided us
in the selection of these topics.becanse we deemed i1 more profitable for
second-year stedents: it stimulates the spirit of observation and the critcal
attitude pre-supposed in purely doctrinal research work.™

Pabio Mariconde continued as tenured professor and Sebastiin Soler
was appointed substitute professor. In 1941, the syllabus (AHD.UMNC
194], 5} suffered a change that affected section 11, referred 13 penalties
involving the deprivation of freedom. As we have already noted, the topic
“Penitentiary Law” was added and, immediately below, among the
subtitles, “Pricons and Penal Colonies ™ Besides, in the same saction, under
the heading dedicated to the adaptation of penales to the individual,
parale was also mentioned. The structure was maintained in the 1947

A Juridical Approach to Imiprisonment { 1887-1955) 99

syllabus {AHD.UNC 1947, 11)" though the corresponding section was
numbered 1% instead of 11.

Firaily, in the 1952 syllabus {AHD.UNC 1952, 7) of the first course of
Penal Law, still given by Pablo Mariconde, this topic was restructured
again. It was included in section X VII and the heading “Penitentiary Law”
was removed and only the fellowing topics were kept: “Penalties involving
the deprivation of freadom. Penitentiary systems. Parole. Arpentine Law,”

Let us see what happened at the University of Buenos Aires. During
the period under swdy, wnured prefessors of Criminal Law also stayed in
their chairs for several ycars (the same happened at the University of
Cérdoba)."* For example, the Pifiero “dynasty™ (Norberto and Osvaldo M.)
held the chalr from 1887 o 19217 Afterwards, during the 19205 and
1930s, there were two different chairs of Criminal Law. occupied by Juan
F. Ramos and Eusebio Gémez. In the 19405, the rise of Peronism caused
Joms redignations and dismissals, 30 somc fenorcd professors changed and
others were appointed, among them Carlos Fontén Balestra, Herndn A.
Pessagne, and Ricardo Levene, Jr.

' By that time. the suhject Criminal Lavw was officially subdivided in the comicuivm into a fiest
caurse dealing with Lhe criminal iaw, the offence, and e penally in general, and 4 second
course dealing with the different offences deflned fn the Szcond Book of the Penal Cade.

' See in the A dix the list of p who were 10 charge of the Criminal Law chair.

b ] is 2 well- Imown f.u.l. lhal. ||.1 1387. when Norberio Piflero was tenured professor. his team

#m, which would be the prevailing trend in the coerses

for many years. However, how did the | peniicaliary question appear in the previous elassical

syllnbus=s? In the 1850 syllabus of Manus! Qbarris, it is difficuit to find aay reference to
this isauc. tn section VIIL, a bref meplon of the subject dows appear: “Peralties involving
the deprivation of fedom: Confinement with forced labour-Penirendary-Imprisonment -

Arrest.” Four years loter, hlﬁl:nmmknnbylmﬁemmamded Obartio's lectures,

wit sec that lesson XEV refers to punish itentiory and covers in detil the

folhwmg topics: "l'he pmmnnuy A pmbl-m r.a be solved. General considerations.

of the v sysiem. Tsol Waork, Edusation, Ants and crafts as a
eompiemcnt The first penal establishment of this kind. Where did penitentiaries fake their
tree shape. Philadeiphin Avbum. Dimpuis over the nspe:uvu :ldwmwgﬁ; of thess
establistonents. The mized iysicm. Bases. The most The

Enghsh system: its d.wmon imo uni: The Irish system: ita divigion inta umw “Actual state

Y inry fecilities: different designs. The Panopticon, The

Radml First areas and gacls mgntd arpong us o the cusiedy of criminals. The Argenting

Penentiary: description. The system s:l::wd Mam criteria. Quisunding poins of the

orgenisation. Remarks on ths rules far | 2. Their imp

Gradarion of the aew system propoted. Doss our penilentiory system satisty every

aspiration™ Rexults up to now. Provisions in the Penzal Code G e penally of penitentiary.

Conclusion™ {Curso de Derecho Ponal 1834).
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Which were the penitentiary topics incloded in the Law School of
Buenos Ailres?

As we have se=n in the case of Cérdoba, gaol matters did not bave a
relevant place in the subject Penal Law as it was-given at the University of
Buenos Aires. For example, in the 1888 syllabus of Penal Law. Norberto
Pifiero,’* included the death penalty (discussion, tme and mode of
enforcement, exemptions); confinement with forced labour (concepe,
length. enforcement, aggravation, and accessory penalties); the penalty of
penitentiary (length, enforcement, aggravation, the system used in the
Buenos Aires Penitentisry), and the penaldes of imprisonment, arrest,
banishment, disqualification and fines (Programa de Derecho Penal 1888).
The syllabus prepared by the two Pifieros maintained & similar sirusture for
several years and suffered just a few changes.!® The General Section
included the Fundamentals of Penal Law including a review of crime and
punishment from the primitive ages to the present (covering the East,
Greece, Rome, ecclesiastical criminal law, the Middle Ages, etc. up te
Beccaria). The different {classical, correctional, and positive) schools were
also examined, as well as different thinkers in the field (Beccaria,
Lombroso, Ferr, Gardfaky, ste.). Crime and its causes wers analysed, and

% In Norbarre Piflera's personal dossier, that we consulted at the Law School Museum and
Archive, we Foung that in 1887 he was subst pro; af icl and Penal Law
amd that he was appolnied renured profedior for 4 scoond, recently created chair of Peng)
Law. [n the ranking of candidates, Juan José-Montes de Ovu ocsupied the first ploce, and
Norberto Pifiero the second one, but Moentes de Oca asked 1o be excluded from the short list.
In March 1837, Piflern resigned o9 tenured professor of Penal Lew. In LPOE he was
appointed member of the Academy of Law, amd in 1931 he was appoined honorry
professor. (We are indsbeed 1o Marfa d=l Carmen Maoza, in charge of the above-mentioned
Museum and Archlve, who provided sceess to these files). '

'® On October 17, (888, Osvalde M. Piflero wa appoinied substitute | af Penal Lyw,
On Febreary 21% 1896 he was included in the shar sz of esndidates for the chair of
Administrative Luw {previously u part of Constitutional Law). Emilio Castro was ranked in
the first position, Osvalda Mognaseo In the seeond, and Bificro in the thitd one. A year later,
QOsvaldn Pificrn was parl of the list proposed for Penal Law becouse Norbeno Fiflero had
resigaed. He was ranked jn the first position, Osvaldo Magnasco in the second, and Redolfe
Rivarola in the thivd coe. On May 31% 1897 he waz appoi d 7 of
Criminal Law. Between 1910 and 1916 he wos a member of the Directive Councii of the
Law Schocl, and in 1919 he was ¢ 1empoeary mémber of the same Cguncil, Finalty. he
retived in 1921 (MyaH. FDUBA).
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both offenders and penalties were classified. Finalty, all the different kinds -
of offences were analysed in-the Special Section.'”

The last syllabus of Osvaldo M. Pidero previous to his retirement in
1920 was similar ir its form to the previous ones. There were only two
sections that referred to gaol marers. Section VII included the following
topics: “Penal law and its relation with the different classes of offenders
and the type of offence. Gao! sysiems. National establishments.
Reformatories. Madern trends in eriminal policies.” In section VIII, under
the heading “The struggle against crime,” the fllowing topics were .
included: parole and probation, the indeterminate sentence; other topics

-referred to measures against .alccholism, vagrancy, and mendicancy. There

were alsp some questions relative to the treatment of juvenile delinquents
and welfare boards for released inmates (AHD, UNC 1920),

Tha advent of Juan P. Ramos and Eusebio Gémez to the position of
tenured professors did not increase the interest in geol problems. A
peradoxical fact, to say the least, if we remember that in the 1920s both
these jurists had besn alternatively directors of the most important penal
cstablishment in Argentina: the National Penitentizry, on Las Heras
Avenue, Buenos Alires.

Was it not 2 wonderful occasion 10 organise visits to that establishment
so thot students might know without intermediaries the regime applicd 10
inmates in order to-regenerate them, and thns awaken their interest in the
enforcement of penalties?

-Apparently, for these jurists specialized in criminal law (and so many
others),'® the world of universities and the penitentiary world {or the
acadeemy and.the prison) pertained to totally different spheres *?

7 See, Eor example, the foliowing syllabuses of Penuf Luws [853. 1895. 1897, 1894, 1259, 1501,
1902, 1919.

'* For example. in thote years. anc of the subskitute professors wos Josd Marfa Par Anchorena,
who wos appointed Geneml Dieector of Penad Insttutives (subshituting Juzn Jomd
O'Connet). Seme years Inter, Eduardo Ortiz, lormmr General Dirtslor was appointed
substitute professor to the chair of Fontin Balestra. but it seems iheir davhle chameter did
ot Imply a deeper study of e penitentiary problem.

' The proof of the pudding iz in the entng: in & scrics of leclres given by Ramos at e
Univeraity af Buenns Aires, minimum references were made to the queslion of grisons.
Thus, in a section devoted to the “Penul Law for Children,™ he mentions the Elmim
Refgrmatary {located in New York) and Europaan calonies for youihs. Liter on. when he
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A close look at Godmez's 192§ syllabus reveals some references 1o the
guestion of gaol matters.”® For example, in secdon I —devoted to the
refations of Penal Law with other branches of Law (related 10 philosophy,
political economy. anthropology, tc.) and its differences from them—, a
mention is made to “forensic medicine, psychiatry, and the penitentiary
technique.” Later on, we find 2 more detailed analysis of penal science (its
schools and thinkers) than the one proposed by Pifiero, as well as a deeper
discussion of offenders and the offence, with some references to the path
followed in Argentine penal codification. Section XXTIV is the only one
exclusively devored to the gaol matters. There, we find the following
topics: ““Historical review of the penitentiary reform carried out from
Howard to our days™; the diverse penitentiary systems were also mentioned
{though not expounded), besides the essenvial elements to “regenerate” the
inmates: work, education, discipline and ~as a complemene— the welfare
board for rclcased inmates.®’ The rogime in force at the Natioual
Penitentiary was also studied. Finally, in section XXTX, the topics included
were probation: pardon, indeterminate sentences and parale {AHD. UNC,
1928).

If we analyse the syllabus prepared 2 year later by Juan P. Ramos, we
see that it was practically identical to that of Gémez with respect to gaol
matters, the relation between Penal Law and “the penitentiary technique™
(the syllabus included an analysis of his mzin works).? It also mentions

did menzion. just om one poge. the hMarcos Poz Colony for Youths, i was 1o crilicise it
seathingly, saving that 11 housed B mixture of § d gF and youths theo
hod not yet committed offesrces, and that “...,work was relatively slight there; inmores were
taught to make broams and twa ar three orher mifies ™ (Apimtes de derecho pepal (921). Let
ut secail thal some years afier these lectures were published, Rames would be appointed
Direcier of the Mutionul Penitentiary (it should be noted thar the most imporiant prison
break occurred while he was in charge),

7 Up o now, we have not foumd Ggmez's and Ramos's syllzbus Bar e pariod 1823 - 1928,

H The di farms of organising amd exploiting the work of inmues was analysed Ir this
syllabus, as well as dw compensaiicns due 1o them in the evenr of an accident, &t=. Tt should
be noied that Gdmez uled o bmprove the question of inmetes’ work dudng bis

ion GFf the Wt Fenitentiary.

= Thiz syltabus contains 4 topic that is absent in al the oter we have analysed: it refers w
“eriminal institutions in the mid-13" century,”™ and the Rallowing subropics ane listed: a}
criminyl luw from the Lex Carolina Is: b) capii penslties; o) corporal § ics; d)

[ £) Ia Icnre de cachet (Progranm

T F )
de Dierecho Penal 1929).
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diverse penitentiary systems and the key elements required for the
regeneration of the inmare, ete, The same may be said of the 1934 syllabus,
which was practically similar 1o the preceding ones, thongh some additions
may he noted, as well as a different prioritisation of the topics included,
Thus, section XIX deals with the organisation and regulations of the
Buenos Aires National Penitentiary and other Argentine penal
establishments. A novel interest in people convicted by pravincial courts
can be observed. It should be noted that Law 11,833 relative to the
Organizarion of Prisons and the Penal Regime, which was sanctioned the
year before, was also mentioned.”™ There were also references o the
creation of statistical sysems relative to the population of prisoners
(Olaeta, 2012) and to the constructon of special facilities for juvenile and
abandoned delinquent minors (reformatories and colonies) {(Programa de
Dereche Panal 1931),

3yllabuses corresponding o the first half of the (940s are similar to
the previous omes: the penitentiary question is almost absent though,
paradoxically, the works written by professors in charge in those years
highlighted the importance of this matter far Penal Law.? In 1943, in the
syllabus presented by the chair of Ramos (which inctuded Emjlio C. Difaz
and José Mariz Paz Anchorena as extraordinary professors), Section XI
had the title “About penalties in general” It included references whick
were absent in previous years, e.g., the death penalty {doctrinal discussion
and Argendne precedents); corporal penalties; pecuniary penalties
{doctrine and fines in the Argentine Penal Code) and “Repair of damages,

2 Anong other reguladons, Aer 11,833 created the Gencral Bureaw of Pemgl Institurions.

T For example, in the Treafise on Peral Law Ly Euwsebio Gomez, published in-1935, in the third
chopter, enlitled “Ralations betwesn Pena! Law, other branches of Law and other
dizciplines,” the mithar : .. the fumetion of Penyl Justice iz pot fulflllzd by mersiy
impoaing the i ibed in the Law, The ent of auch igax forms pan
af that function. There exists o penitenstiary technique which must be atriclly abscrved so
that the function of Justice be satisflad accorting to the law. Thus the peniteniiary
technigue and Penal Law are Intimarely related. To avoid guating agmin e ecientific 1eners
of the positlve schoel, we should recall thet wien the International Unlon of Penal Law,
faurded jn 1839 by Won Lisct, Van Hamel, aod Prins, stated in frx agends: “Since the courts
of law and the prison administration oncur w the same shjective 2nd, since the penally is
not valid unless il is poperly enforzed, the divorce establisbed in pur modem law Sysiem
): the function and the prison function ja irrationa! amd d ™ (e

emphasis). Sec (Gomez 1939, 1167).
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sroposed measures to bring it to cffect. Argentine law.” in Section XIII,
ibout “Argentine establishments,” there was -a reference in topic & to
“Instiktions for the enforcement of Article 34, paragraph 1 of the Code.
Main security measures and existing or planned instizutions mentioned in
the doctrine and universal legislation.” In the year 1944, the chair was in-
sharge of Emilio C. Diaz and Alfrado J. Molinarie, in our opinion for
political reasons. Juan Silva Riestra was appointed as extraordinary
professor and Hipdlito Jesis Paz as adjunct.®® Unlike former syllabuses,
the cne prepared for that year included a referemce bibliography of
outstanding national and international authors.*

Although we have not retraced yet what happenad in the chairs of
Ramas and Gdmez (we hope to bridge this gap when we obtain access
their respective dossiers). we know that by 1945 there existed at least three
different chairs of Penal Law,™ namely: a) Penat Law — General Part,

. given in the second year of studies. The tenured professor was Carlos
Fantin Balestra and the adjuncts, Humberto P J, Bemnardi and Rodolfe G.
Pessagno; b) Penal Law — General Part, Imensifving Cycle, sixth year,
siven by Herndn A. Pessagnd; the adjunct professors were José E. Terza
and Nicolds Alfredo Ramallo; and ¢) Penal Law — Special Pam,
Intensifying Cycle, sixth year. The tenured professor was Ricarde Levene
Jr. and the adjuncts, Horacio Maldonado and Eduardo A. Ortiz (as we have
said above, tie was General Direcror of Penal Insntutions vntil 1947, when
he was replaced by Roberto Perinato).

= We should recall thal on Junc 4%, 1943 a militwry coap was savded sot. ond thar in the
subscqucnl. months the new auvihorities took conlnol of Lhe universities (as well as Irade
unions. political parties PapETs, £ b and many grolessors wire dymiseed.

2 Meither the yeor nor the puhll-;hlng Place was specified in the kibliographic references, which
included the following titles: Envique Ferri, Principi di diritta crietineli; Francisco Carrara,
Programa parte general; Enrigue Pessing, -Efementos de derecho penol, Enrigne Frrri,
Sociolagla criminal, Rafes! Gardfale, Criminalogia; Franz Von Lisi Tratads d0 derecho
peaal; Emilic Bruva. Profegdmenax de Deracha Penol: Fugasia Flavign, Fare Gensrale
del Diritto Pengle: £ Garrand, Troité de dmite peral, Rodolfo Rivarola, Derecha Penal
ur ing: Josd Ingeni Criminotogéa; Ramos, /P, Curio de derecho penul; Rodolfa
Morens, Ef cddigo penal y sus i Cerevie CGonufler Rowrg, Derecho Penal:
Sebastidn Saler, Derecha pepaf argenring; Busebio Gamez, Tratada Je derechn peral.

= With respect T.o the 1948 syllaizus of Penal Law [¥ (fuurth year) when Alfredo 3. Molinario was
the and the adj wers José Mazlbrin uod Nowberw P I

Bemardi, no  referance wos mode 1o privons, We could not locale this chair in subsequent

yEOrs.
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In the chairs led by Pessagnc and Levene Jr. oo mention 1o gaoling
matters may be found.”® On the other hand, several references wer
detected in Fontdn Balestra’s syllabus, which was organised into five units:
1) Methodological preliminaries; 2) Dogmatic discussion of the penal
legislation: 3) The offender; 4) The offence: and 5) The sanction, Item “¢”
in this latter mmit mentioned “Penalties involving the deprivetion of
frecdom™; the contents and character of ancient and modem penal law is
analysed-thersin as well as differcot imprisonment systems —Philedelphia,
Auburn, the Progressive system, reformatories, and penal colomies—,
prisons for adults, women, and minors. After analysihg penalties that
involve the deprivation of feedom in the Arpentine Penal Code
(incarceration, imprisonment, house arrest), the reality of the penitentiary
system in our country is examined by describing the existing facilities
(bath those under the General Bureau of Penal Institutions and those
dependent on provincial governments); the prison regime is also analysed:
work  (compulsory condition; different  ways of  exploitation,
compensations, the allocation of the inmatey’ remunerations, etc.);
religious and instructive education; and discipline (infringsments and
sanctions). About the lifs of inmates once raleased, the syllabus examines
the functions of welfare boards for released inmates {a key element when
they leave the prison) and later on analyses the reforms that Aet 11.833
introduced inte the Penal Code; the parole system —its fundamentals,
doctrine, comparative legislation, obligations and benefits as compared
with the-prerogative of mercy, etc. The new Penal Code bills proposed in
1937 and 1941 are also examined. Finaily, other types of penalties and
security measures are reviewed (Programa de Derecho Panal 1949).™ With

* However, the Jonﬂl;ln!ﬂztwﬂu Penal y an‘encmrfn (oﬂ'clnl. ngn cf the perit=ntiary forces)
was Fe
¥ In 1949, Fontin Ral publi: ched 2 h 'asaguldcfordnscoursc It contained sevaral
topics relative o the of prisons, ally “About penaltics in particular,” where
Ire included Lhe death peralty and coepomal punishmenis. both of which affest freedom, and
he alzo pays atenticn 1o the sorly rimes of penindary sysiems. About prison regimes, he
srues that *...in face, there Is no Wmcthnrw: may conaider typical hecause sach system
hes one of its own, aimed af attaining the end in view For The sentence. Desplte the d.\\'ersuty
ofsud'lregnmes most of them share twa or thioe wark. i and
line. with the i o welfare boprds for released inmores” (Baiesera 1949,

1233
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respect to prisons, the 1953 syllabus (the last one we could locate} containg
the same topics of the 1949 syllabus (Programa de Derecho Penal 1953).

What can we say about the situation at the University of La Plata?

As we have alreedy explzained ar the beginning of this paper, we have
not yet determined the sitvation of Penal Law chairs when the School of
Legal and Social Sviences was created al La Plaia in 1906, By 1913, ar
least two such chairs existed: a) Penal Lew — Critical Doctrine and
Comparative Legislation {tenured professor, Rodolo Rivarola) and b)
Argentine Penal Law — Professional Course (lecturing substimte professor,
Qctavio Gonzilez Roura).

In Rivarola's syllabus, the question of gaoling was insluded in Topic
II: “The current state of Argentine penal policies,” where he analyses the
design of penal laws, the situation of the Police, the Courts, and penal
establishments. Besides, in Topic III, “A critical review of current
eanditions,” he remorks the cxistenes of many differsnt psoul codeos, the
diversity of procedures, the existence of different police forces, and the
“incensistency of imprisonment systems.”*

The syliabus prepared by Gonzdlez Roura consisted of eight units,
among which we should note these: “ Analysis of the National Constitution
as a source of Penal Law,” and “The background and development of
-Argentine Penal Law.™ He also mentionad penal liability, the classification
of ¢rimes {against life and against property) and the problem of criminal
identificarion and recidivism. Gaol matters were includad in unit IV: “The
system of penaltes according to laws curreptly in force,” where he
analysed how sentences were served and examined internal regulations at
the MNational Penitentiary of Buencs Aires, the Prison of Sierra Chica, and
those in force ar deparumental establishments in the Province, Under the
heading “Observations” about the orientation of his course, Gonzslez

-"‘Undn-lh:' fing Objectives, the syllat n!med:u.l)"‘ ining the foundations for a
of penal iziess 23 A the posnbnmy of an intematiogal
arganisation. and 3} the thesis. About this point, the follovnng wxplanation was given: “the
presenl syll:lbus hus been conceived as 4 revwarch on penal questians from the lepislative
point of view. It assumas thm ench student should conslder himezif as a legistator. The last
item, entitled “rhe theais™ is not forther spesified At preaent: it slwuld be Olled in wuh Ihu
affirmative propositions resulting from sach student inquiry” (Org;
Judicial, 1913}
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Roura declared: “..1 do not precisely intend to teach Penal Law; [ intend
to teach how any subject relative to Penal Law should be studied.”
Accordingly, he suggested that students should have direer aceess to legal
texts, official registries, and relevant documents in order to suppost their
conclusions. In line with this orientation, G. Roura stated that the
enforcement of penalties involving the deprivation of freedom *...should
be learnt through the personal inspection of penal establishments by the
students or through reports of studant commissions when oot all of them
can be present at the inspection. The same may be said with respect to the
internal regulations of prisons: students should not limit themselves w
reading these regulations; they should come to know how prison regimes
are effectively enforced either through personal observation, or through the
written tesimony of other students who have beer there. In order that such
observations may be properly made, the corresponding suthorization from
public authorities will be requesied. Inspection trips will be charged in the
budget to General Expenses™ (Organizacién Judicial, 1913

In subsequent years, Rivarola’s and Gonzdlez Roura’s syllabuses did
not suffer substantial changes. In the Case of Rivarola, the following
addition shoald be noted in the 1915 syllabus: “Crganisation of penal
policies in Argentine. The 1914 Penitentiary Congress” (Programa de
Derecho Penal 1915).

Ten years later, the enthusiastic first drive for a knowledge derived
from the direct acguaintance of the siudents with penal establishments and-
their regulations was tatzlly spent. Thus, the 1924 syllabus of the subject
given by Gonzilez Roura —now entitted “Pepal Law and Prison
Systerns™— comprised 31 sections, of which only one (Section 17}
referred to the “Enforcement of the sentence™ and included the topics “The
imprisonment regime™; "Different systems,” “What the law estabiishes
ahow this.” Section 18 included an isclated reference to the Welfare Board
for Reieased Inmates (Frograma de Derecho Penal 1924)3'

* 1n that period, G Rourn ( and ber of the Chamber af Appeals for
Criminal and Comestional Matters ot the Federal Capitly published o Tremise of Penel
Law. In the stcond volume, chaptes xxm when speaking nbou: the question of prisons, he
remacked that the peralty mgime was “...the § of the relalive
2 i1s enforcement, so that the senl:m:c may smisfy its preventive function through the
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In 1926, new professors occupied the chair of Penal Law and Prison
Systems: Justo P. Luna and José€ Peco. The interest in the penitentiary
question s=emed to flourish again. Thus, in sections XVII and XVIIT of the
syllabus, relative to the “Enforcement of penalties,” we remark the
following topics, among others: "How sentenccs arc enforced at penal
establishments™; “The Code and the prison r;gime"; “The population ol
penal establishments; the problems it arises™; “MNeed for special facilities
and proper buildings™; “Prison facilities. Hygiene” “Our penal
establishments, gaots, and people sentenced in the provinces.” An imierest
may also be obscrved in the authorities of penal establishments, their
personnel, and their internal regulations {(especially in the case of ths
National Penitentiary), as well as in the three main media to regenerate the
inmates (work, education, discipline). Besides, a new concern emerged
which would partially become: a reality some years later: the advisability of
unifying penal sutabiishments and creating identification bureaus.

In the following five years, Luna and Peco’s syllabus remained almuost
unchanged in this aspect. In 1931, some months after the military coup’of
José Félix Uriburu, the new goxernment anthorities took control of the
School of Legal and Social Sciences. As a consequence, José Peco
resigned {or was dismissed?), and Ladislac Thet occupied his chair.
However, the syllabus remained almost unaltered and Peco returned as
lecturer as soon as §934.

By 1937, Pece was mentioned as substitute professor (no reference to a
temered professor was made) and the assistant professor was Francisco P.
Laplaza. The penitentiary question was scarcely menticned. From 34
sections that constituted the syllabus only sectrion 32 included relevant
topics, such as “Prison regime: 1 History. 2. The Philadelphia system. 3.
The Aubum system. 4. The Progressive system.' Parole was inciuded in

offend=r’s r:fcrrm with a view m hiz social rndjustmem " Pesides, he stame.d ﬂm any such
regime required 1wo fund | kinds ur material dii Y and
aoral titions {work, education, i ine), and thar there were two possmle
[of the i 1: “a negati oneof"“__,arapmmw:meofcomplmae

Finally. after describing cled-doer (Auburm, Philadelphin, Progressive system,
praiaing the Taiter), he Righlighied the i of ing the I di

prisons from wrban c\mlm. and e posillw Tesults of penilentiary conferences held in the
United Sunes (Derecho Penat por Oclavio Gonesilez 1922, 315) -
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section XX1X. There were no references to any specifically penitentiary-
related literature.

The same situation continued analterad until the mid-1940s, with the
exception of some new lecturers, like Luis Fiménez de Asida, appointed as
extrzordinary professor. In the mid-1940s, the ascent of Peronism entailad
some changes .in the professorships involved (though not in the topics).
Thus, in 1942, the tenured professor was Jestis Edelmiro Porto {nc
reference was made to other professors). His syllabus —the bibliography
included— was identical 1o thase of previous years.?

Defining Contents

Because of its nature, it is evident that the analysis of syllabuses —
useful for seing which topics were selected— is not enough to discern all
thelr implications. Hence, in order to see more clearly the particular
orientation of each proposal, other sources should be examined, among
them, the textbooks used during the period under study, or the doctrinal
work aof the professors. We should also seek whether independent lectures
abaut this subject-have been documented, and investigate the interest the
penitentiary question aroused among swidents whe had 10 choose the
subject fortheir doctoral dissertations.

In the case of Cérdoba, and starting with Administrative Law, Féix
Sarria’s textbook had the largest readership. However, when we analyse
different editions covering the period under study, we notice that the

¥ Although we must intie Gue h on this o it shouid be ooted that in 1947 eight
research mstitiies were created et the Mationu] Universicy of La Flaw. The Insiitwe of
Higher Ponal Swdies and Criminology (cremed In 1945 by liménez de Amin) was
wonsformed inw the [nstivee of Penal Law and Criminology, which comprised the
following chairs: 1) Penal Law and the Prison System {(Part I 2) Penal Luw and the Privgn
System (Par II); 3] Jud.nclal Orsamsahm nnd Perul Procedurss. andfor relsted chaims
included in the , e i headed by de Asiia did not
show any specinl ine=rest in |h= qns:lon of prisom. For cxample, the following currictiar
snbjscts ware given during 1945 (none of them dealing with prisons): Criminzl Sociology
(Alfreds Molinario}: Penal Laws (fiménez de AsGa), Penology {(Framcizeo Lupluza)
Criminal Procedural Low (Niceto Alald Z ¥ Poremsic Medicine (Josd Belbey)
Special Pant of Pesal Law (Crimes agoinst Honour. losd Pecn): Fovensic Paychiatry (Nerio
Rajas ond R. Ciafardn), and Crimanclogy (Osvaldo Loudet).
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problem of prisons was not specifically discussed, although it was one of
the topics mentioned in the syllabus (Sarria 1938).%

Asg regards Judicial Qreanisation and Penal Procedures, one of the firse
works that may be considersd as a textbook was that of Alfredo Vélez
Mariconde, since Julio B. Echegaray and Ernesto $. Pefia did not write
works of a general character.®

Vélez Mariconde published his Estudios de Dereche procesal Penal™
n 1956, efter the pericd we are studying However, in 1942 he wrote a
book of 2 geneml scope entitled Los principios fundarmentales del procese
penal segiin el Codigo de Cérdoba.® Some valuable considerations in that
book let us see that the enforcement of the sentence was grining greater
density from the juridical point of view as a result of laws recently
sapclioned and the influentizl thonght of one of their authors. A
confirmation of this trend may be seen in how Vélez Mariconde
charscterised the phase of snforcement io the logal procedure:

“The irrevocable legal sentence is the end af Lhe trial wself, buot it
does not put an end 1o jurjsdictional aetivity. (...} The guilty verdier
demands the enforcement of the penalty, an action that pertains to the
jurisdictional organ thet pronounced the seatence (...). With this final
pronaunesment storts the third phase of the repressive function:
enforcement. Thus the penal aw is practically accomplished through an
administrative activity™ (Vélez Mariconde 1956, 3371).%

" Horacio Ahumada, who was tenured professor and included apnin in the 1952 syllabus
lalive o the itenliary question, did pot write a textbook on this subject and
puhlished, Insiend, works on how the financial activities of the Nation, the provinces, and
the owns were outlined in the Argentine conaiitutional ovder, ax weil as on other questions
such a5 public capsnses and Msderalizm, but he did not write 2 generzl work. In facl, the 4
and 5™ edirtion of the above-mentooed work by Sarrfa were published fn Cdrdobn in 1930
and 1961 s0 that, duimg the whole period of Ahumada ax tenured professor, Sarrfa’s
Devecho A =10 (o bz Lhe an thit sutjcel.
I 1901, Ec.hegaray published hls doctoral dissertation, entilled Fusro federaf, Wilh the
of some works (2.8~ “El sistema ol =n ol prosese sivil™ =
Hennenaje al Docler Safunar Novifla Corvalda. Universidad Macionnd da Cérdoba, 1941),
he did nol prepare a general course, With respect 10 Pefin, sur acarch for publications was
unauccessful.
* This work was published as a book and, simullaneceily, us a puper in Jurispridencic
Argemting, 1942 - ¥ - 13 and ff. This poper was repubilshed in (Bemallna 2013)
Quolations here were extracted from this reedition

Bk i
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This paragraph highlights the jurisdictional character of the incidents
resulting from the enforcement of a sentence thai entails the deprivation of
freedom although. naturally encugh, it also acknowledges that the practical
enforcement of the sentence pertains to the penitentiary antharity (Vélez
Mariconde 1956, 3371).

From which point of view were prison-related contents analysed in the
syllabuses of Penal Law?

As we have seen, a whole series of tenurcd and substitute professors
occupied that chair at Cérdoba. Their written production was uneven: some
of them (Moyano Gacinia and Sebastidn Soler} published works of a
general character; others, like Rodriguez de la Torre, published some
partial topics of their courses, while the written production of Pablo
Mariconde was still more fragmented and restricted.

In 1859, Moyano Gacitia published his general work on this subject
Meyane Casitda 1899). Four chaptors weic doveted —though not
exclusively— to the different species of freedom deprivation sentences, and
insttutions related with the penitentiary question. Thas, in Chapter II
(Second Part) the author dealt with incarceration, he remarked its
advantages and zlsa weated the penalty of penitentiary; in Chapter 11T he
analysed penal colonies, and in Chapter V he outlined the main criteria to
deterraine the length of the sentence. He also analysed in that chapter some

institudons. like parole and, finally, in Chapter VI he discussed in detail

the penalties of imprisonment and arrest.
How may the reatment of such questiors by this author be described?
His argumentation may be characterised by the absence of concems
about the regulations of these penalties in the Penal Code, by 2 powerful
discussion of the philosophical and sociclegical aspects involved, and &
description of sume comparative systems. In fact, Moyano Gacitia was nat
mainly ¢oncerned with the questians of legal interpretadon thae the judicial

* The title of Pablo Maricoode's d I di waa: La leoric de fos pacios 1obre
sucesidn firura en lox cddigox arg ¥ alenwdn. It was @ work om Privaie Law from a
temparatist point of view. Howcvcr. Mariconds did publish laler zome works on Penel
Law. Among them, the following: "El sror en el pennl ¥ sivil argenting” (Velez
Muriconde 1927); "La idea dael tlpo crlmumhs y el principio de 1a evolucion™ {Vélez
Maoriconds 1936): "La lidad j en el d b civil ¥y penal argenting” (Vélex
Mariconde 1547 ¥ "La esﬂ‘uctnm;ur{dlca del crimen™ {Viélez M.'lncnnd.e 1947).
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pratis might give rise to; he was rather concerned with —often crideal—
appreciazions of certain institutions. For example, when he referred to the
penitentiary penalty, he remarked: “As we have said, the desideratum of
penalties is that the criminal be seized by society, that he be sequestersd
for a period of time, so as to be moralized and pot to work in order to pay
what he consumes and compensate the victim. Two remarks may be made
about this: first, if ipcarceration under such conditions was formecly
desmed the ideal penaity for the future, nowadays it cannot be considered
in the same way: the dishonour involved in forced labour does not apply ta
all criminals because of the distances between the various social classes
that todey’s society admits and even encourages. Anocther question to be
considered is where and how to sequester the criminal 50 that he may be
moralized and put to work: should he be sequestered in penal institutions
{confinement establishments, penitentiaries, reformatories)? Should he be
incarcerated in penitzntiary colonies? Or, lastly, stould he be assigned to
public labour, wherever it exists? This is the crux of the marrer today, and
to solve it we should consider, first and foremost, the essence of the
penaities; then, financial and cconomic rcasons of good management as
well as the pature of the public labour involved; secondly the economic
guestions and those of moral and physical hygiene; the conditions of
agricultural work in rural areas and in open air, and, finally, considerations
inherent te the inmate as regards public lzbour outside penat
establishments 16 be performed in public places™ (Moyano Gacitia 1899,
266). Moyano Gacitita’s approach when he sxamined the “financial side”
of thes inmate’s work is worth noting, since prisons cannot be financed by
thar work. Following that line, the author embarked in a study of the
budgets assigned to the penitentiary system in Iraly, France, and Australia,
as compared to the benefits obtained from the inmates” work (Moyano
Gacinia 1899, 268-273). The use of comparative data is also noticeable
when Moyane Gacitla deals with penal colonies and gathers data from
France, Belgium, Holland, England, Germany, the United States, and
Switzerfand (Moyano Gacitdz 1899, 277).
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Fhis type of analysis wes vcharacteristic of the main doctoral
dissertation works submitted between 1885 and 1911.%

Aliaga Pueyrredén’s dissertation, for example, contained 43 pages, it
was preceded by an introduction and divided into three pumbered sections,
The author described his work as follows: (...} in the first [section] we
deal with the various penal establishments already known, analysing each
and remarking which is the best in our opinion; in the second section we
consider national and provincial systems applied in our country and study
their advantages and drawbacks. In the last section, as a kind of apilogue,
we discuss the practical advantage for some provincss two join forces in
orrder ta establisk and finance prisons: an effort which. at this stage. might
result in common advantages that reflect their culture and civilization™
(Aliaga Pueyrraddn 1905, 4-5).

This paragraph shows the survival of a research style where no place
was assigned o the jurldicsl analysis of the penal law and the problems it
entails.

When Juliv Rodriguez de la Tome was tenured professor, there were
ao significant changes in the way of researching the prison-related topics
included in-'the syllabus. As we have said, D¢ la Torre did not write a
general work on the subject but he published his lectures at the university
in several issues. They were included in various pumbers of the journzi
Revista de la Universidad Nacional de Cdrdoba. Thos, a long paper
entitled Derecho Penal Lecciones del Profesor Julic Rodrigue: de lo
Torre. De acuerde al programa oficial de la Facultad de Derecho v
Ciencias Sociales de In Universidad Nacional de Cérdoba (Curso de 1924)
was published in 1924 (Rev. Universidad Macional de Cérdoba 1924, 3-
A7y

It was perhaps during this period, when Rodriguez de la Torre was the
tenured professor, that the lecturing team of Cérdoba identified itself most
with the scientific tenets of juridicol positivism. The other face of this
theorerical affiliation was that scarce attention was paid- to the study of

¥ During this pericd, the following disseralions on | werne d: Del
Prudo (19115 Ldpsz lrune (1901): Bolllnt (1885) l.mda Lienes (1911) ¥ Alisga
Pueyrredén {190%5).
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Peral Law understiood as the system of legal nemms that regulates the
punishing pawer of the State,

Indeed, in the work we have just mentioned, Redriguez de la Torre
defined Pena) Law as “the broad study of crime, of repression, of the
offender and of his liability: in other words, of the individual
(anthropology) and social (sociology) causes that engender crime, and also
af the causes that may reduce or mitigate it (prevention). The individual
causes comprise crimingl biology and enthropology, and the social causes
include all factors of a general order: the economy, the envircnment, ete.”
{Rodriguez de la Torre 1924, 5.9

But what does this author understand by Penal Law?

According to him. Penal Law is a corcllary of penal seience. It
receives its insights and brings them into existence™ (Rodriguez de la Torre
1924, 9), For that reason, he proposed an interdisciplinary methed for the
study of Penal Law, which included among it auxdilocles “the disgiplines
devoted to the study of penal establishments and penitentiaries,” among
them Penology. According to Paul Cuche’s (Cuche 1905, 1) definition,
quoted by Rodrigucz de Ia Torre, Penology of the Penitentiary Science
“has the purpose of studying the functions the penalty must fulfil in
modern societies, and of corganising practically the adapwmtion of the
penalty to such finctions™ (Rodriguez de [a Torre 1924, 18). The author
further remarked that Penology is not limited to the study of prisons (which
constitutes the Penitentiary Science scricte sensu) but comprises “all the
diverse penalties” as well as security measures (Rodriguez de la Torre
1924, 19). This discipline is further combined with the study of post-prison
and post-asylum institudons. Again, we may notice that the smictly
juridical and normative analysis of penalties entailing the deprivation of
freedom has 2 very low impact on this conception.

It showld be noted thar, acting on his own inidative, Rodriguez de la
Tome invited Eusebio Gémez, then Director of the MNational Penitentiary,

# Immediately, the axthor added: “Our cooception of the. penat science might be expressed by
snying that it consists of the siudy oft the nerlology of crima: B) erime prevention: ©) the
penalty, its origin, fundamentals, purpese and form: 4) hability {examined according bo
vurigus sehocls of thought ws regards free will, fatalism, and delemninism)™ (Rodriguez de
1o Torre 1924, 53
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te deliver a lecture at the University of Cordoba about the “Prison ragime.”
The lecture was delivered on August 10%, 1937, preceded by an
intreduction by De la Torre, who emphasized the purpose of his invitation
thus: “It is a pleasure to hear the words of such a distinguished specialist in
penal law, which will undoubtedly help to improve cur penal institutions
.-.7 {Conferencia 1927, 176). He later stressed the work of the invited
Jurist at the institution he managed: “Thoroughly imbued in the subject,
Professor Gémez undertook to direct the only penal establishment existing
in gur counwry, and he took office after an administrative crisiz that
shattered many of the management wols of the regulations themseives.
Before thut crisis, Antonio Ballvé had ranked Buenos Aires Penitentiary
among the most renowned penal institugions in the world. During his visit
W owr country, Enrique Ferri made the highest possible praise of the
institucion. when he said that it was the best in South America. Mowadays,
Euschio CGidmez, who carries on Ballvé's patriotic work, takas that prison
back to the place it formerly had by introducing in it the scientific methods

_and systems of our times™ (Conferencia 1927, 177-178).

We have already said thar Pablo Mariconde left a fragmented
bibliographic production and that, as far as we know, he did not write a
work of a general character neither did ke exprass in his papers a central
concem for the problem of prisons. However, we havc seen that in the
reference bibliography suggested in the subsequent versions of his
syllabus, he included a work by Luis Jiménez de Asta, La ley y af defito
(Lew and Crime), published in 1945. This is relevant because the selection
of refersnce works for the students may suggest the orientation thatr the
chair tzam sought to impart to the contents. In Asia’s work there is an
appreciation that shows he was rather sceptical —for his time— with

‘respect fo the juridicity of questions related to the enforcement of penalties

that entail the deprivation of freedom: “I don’t think —he wrate— that
penitentiary precepts are ripen to assume the prestigious title of Law, but it
cannot be denied thal we, jurists, are progressively getting rid of guestions
related to the enforcement of the penzlty (...)” (Mapelli Caffarena 19846,
458). '
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Sebastiin Soler was one of the sabstitute professors who accompanied
Mariconde. In 1940, he published the general part of his Dereche penal
argenting (Argentine Pena! Law), divided into two volumes (Soler 1940).
Unlike other lecturers we have mentioned, Soler became the first and most
stcadfast opponent of -the Halian eriminological positivism and s
postulates. With varying nuances, that doctrine had been the dominant
scientific conception in the chair of Pensl Law ar the University of
Cdrdoba, especially when Rodriguez de la Torre was tenured prefessor,
and also with Mariconde, though the latter was more open to other
perspectives {(Uesano 20172, 159).

How did Soaler’s work changs the prevailing atmoesphere of ideas?

First of ali, it should be noted that the influence of hiz heok was not
felt at once; it increased progressively. This remark implies that we shouid
not seek an immediate effect of this work on the contents of the syllabuos at
Cérdnba. Thar change wonld ocour larer, when the anrhar was alread.y
-setthed in the city of Rosario, However, we canoot deny that his seminal
work was conceived at Coedoba and that the first followers of this new
way of thinking the Penal Law were people from Cérdoba {such was the
case of the jurists Ricarde C. Nifiez and Emesto Roque Gavier).

In contrast to the ideas of ciiminclogical positivism, we may say in
general that Soler’s book implied a change of paradigm with respect to the
then curment ways of analysing and teaching Pecal Law, Indeed, in bis
prologue to the first edition, Soler detached himself from every attempt to
dilute Penal Law as a sort of -Chapter of an inclusive criminal sociclogy
{according to Ferri’s ideas), and he emphasized the needto turn one's eyes
to the text of the law: “Law may be examined dogmatically, critically,
historically, philosophicaily, and so on: there are numberless viewpoints.
Whar is important for us is to state thar, by using over-claborate language,
the dogmatic construction should not be confused with extra-normative
appraciations, with personal opinions, with theories that spurn the law. The
law and our own opinion about it are different matters; whenever they
differ, nobody will prevemt us frotn expressing what we think, but we
should know how o discern between the law itself and our mere wishes
(...). There is 2 sociological motivation that spurred us tor undentoke this
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task from such a perspective: the need to confer prestige ta the Jaw, to
encourage respact for it. Repeated criticisms of the Penal Law entail a
certain indiffersnce to it (...). Law often appears as just another opinion
among a number of theories, and an opinion, besides, which is nor deemed
scnsible. Thus, instcad of promoting ciforts to depict the law in its highest
sense, a kind of demolishing trend thrives, and we forget that, between the
greatest treatise and the humblest law, there 15 a qualitatively unbridgeabie
pap™ {Soler 1940, VI

These opintons of Soler bring him close to the tenets of the juridical-
technical schocl of the [talian Arturo Rocco®, In his cultural mediurg,
Roocco introduced a new epistemological trend: “Like Karl Bindiog in
Germany (...}, Rocco constitutes an obvious tuming point in the Ttalian
doctrice, a manifest retum to Law and to the methodology of closed
juridical anzlysis—criminology is thus relegated to the state of an
* (... ¥ (Perndndez 2001, 32). Therefore, Racen’s work
shows an unmistakahle “reactive stamp, since he rises up against the
intellectus] atmosphere that prevailed in the Penal Law of his times, and
repudiates what he perceives as improper philosophical and criminciogical
intrusions promotzd by the ‘Scuola Positiva’, which had succeeded in “de-
juridising’ pci-ml science aimost completely (...)7 (Fernfindez 2001, 32},

How wes this new mead reflected on outlpoks about penalties
involving the deprivation of: fresdom?

It was reflected in the way Soler ireated those penalties in the second
volume of his Derecho penal argentino. For one thing, and consistent with
his methodological proposal, the author refers constangy o legal texts
when he analyses such penalties, thus trying to shed light on questions that
might arcuse some discussion in the juridical dectrine, This is especially

*anxiliary

" noticesble when he studies the instrution of parole, which =nds 10 adape

the penzalty to the individual {(Soler 1940, 385-389). Of course, this does
not mean that Seler omitted other topics present in the syllabuses and
devoid of such a juridical density. Om the contrary, he dedicated several

3 Amaut the inflnence of this wark by Soler (Casone 2010, 89-114).
“ Errique Bacigalupe acknowlzdges this in "Welzel v la gencracion argentina del fmalisme™
(Busigalupo 2003, 20},
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pages to the characterisation of penitentiary systems, inspiring himself in
the book by Cuche we mentioned above {Soler 1940, 380-383).
Nevertheless, we notice here one of the first attempts to ‘juridise’ the
:nforcement of penalties involving the deprivation of freedom.

CONCLUSION

This apalysis we have made authorises some conclusions. As we have
said, they are preliminary conclusions because the study of all the variables
included in our plan demands tuch more space. From another point of
view, some of the paths suggested should be retraced, since the search for
primary scurces does not allow yet o final reconstruction. However, some
aspects emerge from our research up to now, which will be summarised in
he followlng paragraphs.

First. it does not seem that the penitentiary problem was very
important during the period under study in the curricular contents for the
education of future jurists. It is a paradoxical situation because, in the case
of the University of Buenos Aires. scveral professors held the highest
hierarchical positions in penitentiary institutions (for example, Eusebio
Gomez, José Marfa Paz Anchorena, Juar P. Ramos, and Eduardo Ortiz).

Second, #t is more ar less clear thst the contents of whar is
scientifically known as Penitentiary Low were mainly absorbed (given the
slight importance of Administrative Law, rather limited to the University
of Cdhrdoba) by rwo subjects included in the curricuia of Law Schools,
narely, Penal Law, and, ta a lessar extent, Judicial Organisation and Penal
Procedures (later Criminal Procedural Law). This shows that Penitentiary
Law lacked real autonomy, at least pedagogical autonomy.

A joint reading of our spurces —which, to a cartain extent include
textbooks of common use in the period, besides syllabhuses themselves—
helped us define more sharply the profile of the topics included in each
syllabus. It was also evident that. as of 1940, a new mawix for dealing
seientifically with Pepal Law emerged, which would be important to define
the topics to which futire jurists interested in the penitentiary question
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should pay the greatest muenuon, In effect. by 1926, one of the first
objections to criminological positivism was formulated in the University of
Cérdoba, when Sebastidn Soler published his doctoral dissertation
However, it was not until the first edition of his Derecho penal argenting,
in 1940, that a rather clear model for studying Penal Law was proposed.
different from the previous ones both from the point of view of pedagogy
and research. The wming point involved in Soler’s work let us see clearly
wo periods: a first one under the marked influence of the Scuofa positiva,
where the penitentiary question was given a sociological turn that
practically left no place for discussions or normative developments related
to the legal regulations contained in the successive Penal Codes and
complementary penitentiary legislation. In the other period, subgequent 1o
Soler’s work, the analysis of the penal and penitentiary law became
progressively mere important. From then onwards, more attention was paid
te juridical protloms dorived from legal 1€Xis, crysiailized around cerigin
pasticular institutions (e.g., parole). Besides this change of epistemological
paradigin, another factor that contributed to the examination of penitentiary
institutions from a more juridical point of view was the sanctioning of the
provincial Procedural Code of Cérdoba, written by Scbastidn Seler and
Alfrede Veélez Mariconde, The act of defining the time when the penalty is
enforced as a genuine phase of the penal procedure, as well as establishing
the necessary participation of the jurisdictional function, was an additicnal
factor tending to confer grester density to the juridical dimension of
penaldes involving the deprivation of freedon and aiso to the normative
discipline that deals with them.

‘We have already said that this is a first step of a larger project. It is
necessary to repeat this because, although the tendency to ‘juridise’ the
penalty of deprivation of freedom Is, in a cemain sense, a positive
development as compared to discretionary penitentiary practices, it is aiso
necessary to examine other subjects that deserve preferential attenticn in
the future. We refer to the acceptance in our Administrazive Law of the
German doctrine about special relations of subjection, a question that

41 Entitied La intervencidn del Exado en la pefigrosidad predefictual {1926). Wilth respect o
thiz, Cesano (2011, 45).
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Bguires, in s turn, another investgation: te what extent that doctrine was
ncluded in cur penitentiary juridical knowledge and, if so, whether it had
sonseguences on the professional training of the agents and cadres of the

senitentiary system,

APPENDIX

Table 1. Tenured professors of Penal Law (1887-1955)

M. Pilkero)

University of Buern Aire MNutipmal University of La Matioral
Plaia Vaiversity of
Ciirdobu
1887-1897: Marberta Piflero (Omvalde 1913 (1-1923: Argeotine Penol | 188S: José Del
Law, Ostavie Gonzdivz Rourn. Vise
1897-1921: Covalda M. Fifiero {Tomds | 1913 (T)- (Z) PenalLaw 1886-19115:
I CullenRodol i Momne I /Enrque | (Doctring and Comparative Cornelio Maoyano

B. Pruck)

Legislatien. Fodolfe Rivamla,

Cacink.

Malinaria)

1925-19453: Eusehia Camez (Emillo C. | 1924-1928: Berni Law ond THN-1325: Julio
Dinzf Juan Silva Riestro/Alfrede J. Prizan Systems. Octavio Redriguez d2 |n
CGonziler Rowrn (Tume P Lino) Torre.
1929 (")- 19 {7) Junn F. Rameos (Emilia 19256-1920: FPenal Law and F2tm]195Z: Pobio
. Dinrflasd Mara Pax Anch ) Prixon Sy Justo P, Luna Mariconde
(Jose Preo). (Sebastidn Soler}

944 Emilic . Diaz- Aliredo
Malinario (Hipiita Jedis Par)

1931-T933: [adislag That,

1945: Juan P Ramos {Emilio C,

1934 Jouf Peco (uawe P, Lunu-

Tinrilasé Marfa Par Anchorena) Ladisiao Thaok)

1948: Alfreda 1. Molinario { o 1937: Jouf Peoo (Francisee P,

Maulk P B i Laplaza).

1949: Carlos Fonlin Balextrn 193 Francisco P. Laplazn,

(Humb I doifa .

Pezzngno)

1949: Hemndn A, Peasagno {Josf E. 1930-1943: Jogd Peco {Luis

T Micelds Alfredo B i Fiménez de Asiia- Francisco P
Lapiazal.

1949; Ricarde Lovene - h- (Homeio 1844-1948: José Peco (Luls

MaldonadoEduarde A, Oniz) Jiménez de Asda)

4

* Between brackels, lhe rmums of substitule professors along this poriod.
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University of Buenos Aires National University of La National
Plata University of
Cérdoba
1853 Caslos Fontdn Bulesira 1948; Josis Edelrnirg Porty,
{Humberwe PJ. Bernardi/Rodoi fo C.
1953: Alfeeda ). Malinaria {Hamcia
Malbmin/Hipdliin ). Parffamac! Gelsiy
Table 2. Reluted Subjects
1 ty of T ty of Lo Matfonal University of Cordoba

Plota
1913: Judicial Organisation T935: Tudicinl Grganisation and Penat
and Penasl Procedured. Joaguin Proeed Julio B. Echegarny
Carrillo.
19286: Judicial Drganisation
and Pragl Procediney. Jast
| Pedea Pentegrini tJuan &.
LOEang)

Bucoas Alres
1923: Criminzl Law
and Procedurex

Jowge Coll.

1920: Sudicial Orgunization and Penal
Procedurcs. Emesta 2. Pefin.

193 Adminiaralive Law, Félit Sarrin
1937: Enmina Frocedusal Low.
Allredo Véiez Muaricomle.

1952: Adminiszmiive Law. Horacie

TRANSLATORS’ NOTE

The terms presidic, penitencioria and prisién are names of penalties
which used to be differsntiated by their severity. The same is que of the
difference between prisidn and reclusion. These Iegai distinctions are no
longer in force in current Argentine law. The correspondence-between the
English translations and these terms is as follows:

Tranalation wed “Carma ia Spaniah Dhezcripiticon

Confincnent with Predidia Canfinc:tstnt and fareed inhoar in poblic, outside

forced Tabouar the of the pennl

Penl Y k; Conflnament and forced labour within the
PrETHES.

1 Reclusids Confinement with mendatory lobour.

Imprisgnment Prizice e 1 throe-yoar senlences.
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